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VEMORANDUM
McLaughlin, J. Novenber 3, 2009

Gregory MIler has been charged by indictnment with
possession with intent to distribute five grans or nore of
cocai ne base and possession of a firearmin furtherance of a drug
trafficking crime. He has noved to suppress physical evidence
and statenments. The Court held an evidentiary hearing on Cctober

14, 2009. The Court will deny the notion.

Fi ndi ngs of Fact

Police O ficer Alton Alston first saw the defendant on
t he corner of 65'" & Greenway at around 10:49 P.M on Novenber
18, 2008. The officer was in full uniformin the passenger seat
of a patrol car that was goi ng northbound on 65'" Street. Prior
to Novenber 18, 2008, Oficer Al ston had responded to radio calls
at 65'" & Greenway for robberies, assaults, persons wth guns,
and open air drug sal es.

Wen O ficer Alston first saw the defendant, M. Mller

was wal king back and forth on the corner. The officer observed



another male walk up to the defendant. They touched hands.
O ficer Alston did not see any drugs exchanged or any currency
exchanged in these hand-to-hand notions. But the notions nade
hi m suspi ci ous because he knows that there are a | ot of open air
drug sales in that area. The other person | ooked at the police
and then wal ked around the corner. The defendant continued to
wal k back and forth on the corner, even though it was col d.
O ficer Al ston watched the defendant for approximately 30 seconds
as the police were cruising down the street.

The defendant then wal ked away fromthe corner.
Oficer Alston and his partner pulled over into the oncom ng | ane
of traffic and got out of their vehicle. They wanted to find out
why t he defendant was out on the corner. Oficer Alston yelled
sonething to get the defendant’s attention. The defendant
grabbed his right side as he | ooked at the officer. Oficer
Al ston suspected that M. MIler had a weapon on hi m because he
reached for his right waistband. O ficer Alston then raised his
voi ce and yelled: “put your hands up.” M. MIller put his hands
up. Oficer Alston told M. MIller to place his hands on an iron
railing in front of some houses. Wile the defendant had his
hands up, O ficer Al ston asked himif he had any weapons or drugs
on his person. The defendant said, “yes.” The officer asked
where and the defendant said in nmy front pocket. The officer

t hen asked again if he had a weapon on himand the defendant said



“yves. It’s on ny right side.” Oficer A ston’s partner
retrieved the weapon fromthe defendant’s right side.

VWhen O ficer Alston told the defendant to put his hands
up, he had his hand on his gun and was pointing his finger at the
defendant. The officer did not have his gun drawn.

The officers arrested the defendant for possession of
t he weapon and recovered six small baggi es of white chunky
substance fromhis right shirt pocket. Police also recovered 54
smal | bags of crack cocaine froma small pocket inside the
defendant’ s | ong j ohn underwear.

There is a sports bar between G eenway and 65'". There
is also a corner store that is directly across the street from
Frank’s Sports Bar. The 108 SEPTA bus line runs directly in
front of the corner store. There is a bus sign for the 108 bus
near the corner.

The officer wote down on police fornms that loitering
was the reason for the stop. Loitering neans that soneone is
hangi ng around a residence. There is nothing in the 7548 about a
second nmale. Nor does it say anything about any kind of hand
nmotion. One of the portions of the police form says “Describe
fully what you observed.” The police responded: *“Above male was
observed loitering on the corner of 65'" & Greenway. Above nale
was frisked due to the area being known for high drug sales and

vi ol ence.”



1. Conclusions of Law

The Court concludes that under the totality of the
ci rcunst ances, the police had a reasonabl e suspicion under Terry
v. Chio, 392 U S 1 (1968), to stop the defendant. The police
saw t he defendant at night in a high crinme area standing on a
corner touching hands with another man. Although the police did
not see any noney or drugs exchanged, it was reasonable for them
to suspect that a drug transaction nmay have taken place. Wen
O ficer Alston called the defendant (O ficer Al ston could not
recall what he initially said to the defendant), M. MIller put
his hand on his right side, increasing the basis for suspicion
that he nay have a weapon. The police were reasonably concerned
for their safety. It was, therefore, proper for themto tell the
defendant to put up his hands and to ask if he had any weapons or
drugs on his person. Once the defendant said yes, there was not
just reasonable suspicion to frisk but probable cause to search
the defendant. The police then recovered the gun and the drugs

fromthe defendant’ s pocket.

An appropriate order will be issued separately.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
V. :

GREGORY M LLER : NO 09- 247
ORDER

AND NOW this 3rd day of Novenber, 2009, upon
consi deration of defendant’s Mdtion to Suppress Physical Evidence
and Statenments (Docket No. 19) and the governnent’s opposition
thereto, and after a hearing held on October 14, 2009, IT IS
HEREBY ORDERED for the reasons set out in the Menorandum of

today’s date, that said notion is DEN ED
BY THE COURT:

/sl Mary A. MLaughlin
MARY A. McLAUGHLIN, J.



